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is the bill to provide for the payment! Union counties 
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Passing laws in this manner makes 


the L sluture a very convenient court 
Of appeals for special eases, beeanse 
the decisions are often rendered with 


effect 


which is 


their 
tliat 


out if Fil | to 


ease but 


upon any 


other before 
them 

Several important laws have already 
Passe d both houses of the Legislature 
and many more have passed one house 


or the other 


It is impossible at this 


time fo enumerate those which have 


that a seeond 


appointed. 


very important 
meellor should be 


Vice ‘; 


The basiness of the court is greatly in 


arrears. The present Vice-Chancellor 
has now before lim, alrendy argued, 
more cases than he ean possibly dispose 
of should his time eontinue to be oe 
ecupicd as it has been with the hearing 


of eanses nnd motions. There is work 


enough and to spare for two Viece- 
Chaneellors, and if the additional sala 
ry isa itter to be considered it may 


be remembered that the money will be 
well earned by any one who will take 
the office 


If another Viee-Chaficellor were ape 


nted the or ret pith) of equity 
State 
to be 


left, however, entirely to the court to 


ter in different parts of the 


might be earried out. It onwht 


determine where the Vice-Chaneellors 
all reside or hold their sessions. The 
eourt knows best by experience from 
it parts of the State the different 

ls of business come. The chief 


rust al 
Ovivi 


Oo long as the Viece-Chan- 


lntv of the Viee-Chaneellor 


be the hearing of causes. 


neal mottons 

eollorsare merely advisers of the Chan 
eellor must lye: made before the Chan 
ecllor binself, and can only go to the} 
Vice-Cuancellors upon being referred to 


tuem. ‘he Chancellor, therefore, must 


THE NEW JERSEY LAW JOURNAL. 


! 


and 


‘would be attended 


still have his motion days in Newark 
The 


should hear ecxuses where there are the 


Trenton. Vicee-Chaneellors 
most causes to be heard and should also 
hold stated terms in remote districts. 

AN analysis of the Chancery business 
makes it apparent that the plan of mak- 
ing every Circuit Judge an equity jadge 
with e@reat ineon- 
venience. More than half the Chaneery 
of the 


three counties of 


business State comes from the 


Inssex, Passnie and 


Hudson The cirent judges in these 
counties have now the most work to 
do, and upon this plan they would also 
half 


of the Court of Chancery, which is now 


have to do more than the work 


too much for the indefatigable energy 


of two judges who do nething else, 
United States 
Supreme Court in the matter of /’stes, 
ISSO, 


Tue deeision of the 


illustrates the 
to old 


legal principles which has come to ex- 


December term. 


diversity of Opinion in regard 


ist in the various states of this coun- 
try. The question was upon the effeet 
of a statute like seetion 5, of 13 Eliza. 
beth 
The case arose in bankraptey in the 
District of Ovevon, 
ihat the debtor had made a 


before the 


upon a fraudulent conveyance. 


and it appeared 

frandulent 
CONnVEYaAnee recovery of 
judgments against him. An assignee 
in bankrnptey was afterwards appoint- 
edand ina suit biought by lim for 
the purpose a deeree was made setting 
aside the conveyance and the property 
was sold by him and the proceeds held 
for distribution. Tt was held that the 
judgment ereditors had acquired no 
lien on the property so as to entitle 
them to a preference out of the assets. 

The court said that the conveyance, 
notwithstanding the strong language 


of the statute, is only voidable at the 
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election of the ereditor and is only 
made void by proceedings to set it 
aside, and that property so conveyed 
cannot in stricthicss be said to belong 
to the grantor and 
fall at once under the lien of the judg- 
ment recovered against him.” They 
added, however, that “in some states it 


is said that a ‘udement is a hen upon 


the property fraudulently transferred,” | 


and that in those states the claim of! 


the judyment creditors in this case 


would be sustained. They held, how- 


ever, that the question is one of local 


law and that the rale which they had | 


expressed is the one which prevails in | 


Oregon. 


The law is perfectly well settled in| 


New Jersey, in accordance with the 
English rule, that the fraudulent con- 


veyance is wholly void, and that a suab- 


sequent sale under a judgment against | 
the grantor gives a good title whieh | 


will support an action of ejectment 
against the fraudulent grantee; Mul 
ford v. Tunis, 6 Vr. 256; Mulford v. 
Peterson, [bid. 127, 152, in whici the 
subject is fully discussed and the cases 
are cited. The same rule prevails in 
Pennsylvania, New York and Maine 


and many other states. See MeGee | 


v. Gilchrist, 38° Watts 231; Jacoby’s 
Appeal, 67 Pa. 485: Miner v. 
2 Grant. 450: Manhattan Co. v. Kvert- 
son, 6 Paige 465; Wyman v. Fox, 55 
Me. 527. 


Tue question whether justices of the 


peace have jurisdiction to the extent of 
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‘as such (sie) to | 


Warner, | 
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|The case was appealed to the Court of 
'Common Pleas and the court reversed 
the judgment on the ground thit jas- 
tices had no eivil jurisdiction im the 
city of Camden. ‘The case was taken 
by certioraré to the Cirenit Court and 
Judge Parker reversed the decision and 
‘ordered the case to be returned to the 
Common Pleas to be tried on its mer- 
its. He held, following the decisions of 
the Supreme Court in Payne v. Mahon, 
12 Vr. 292, and Sloat v. MeComb, 3 N. 
J. Law Journal 376, that justic s of 
the peace have concurrent jrrisdie 
tion with the District Courts in eivil 
cases when the amount in controversy 
The case was 
State, Wharton, pros., Vv Nirkbride, 
Clerk of the Court of Conunon L’leas 
Camden Cireuit Court, January Term, 
| 1881. 


i'does not exceed S100. 


, 


‘THERE 18 &COMMON Impression among 


ignorant people that a writing made 


| with a pencil cannot be used in evi- 
dence. We remember a case in one of 
the Newark 


‘years ago in which the plaintiff was 


District Courts several 


asked to produce his books of original 
‘entry and he presented instead careful- 
ly made copies of them written in ink, 
and when he was asked for the origi- 
nals he said he had not brought them 
but had copied them in ink because he 
thought “pencil would not stand law ;” 
jand how a curious instance of this im- 
| pression appears in-the case of Merril/ 
| v. State, Mississippi Supreme Cl., Oct. 
Term, 1880, LL Reporter 168, where it 





$100 in cities where District Courts |appeared that dying declarations were 
exist under the general act came di-| written in pencil and sworn to, but the 
rectly before Judge Parker im the Cam- | paper offered in evidence was a copy 
den Cirenit at the January term. A} made in ink under the impression that 
suit had been brought before a justice | the original was not competent beeause 
of the peace in the city of Camden, for| written in penal The original had 
a sum not more than S100, and a judg-| been lost. It was held that the copy 


ment had been given for the plaintiff. | was admissible. 
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father and the child. This last rule! nett, Wisconsin R., the Supreme Court 


it will be observed, applies to the case 
of an actual parent, and the allowance 
is one that can only be made on special 
application to the Court of Mguity. 
Tun Chicago Legal Adviser of Feb. 
8th contains the report of a California 
cease in which if is held that an atto:mney 
in acause who is a nolary public may 
The 


pract ice 1s repre 


take the affidavit of bis chent. 
court admit that the 
hensible but SiLy that there is nothing 
in the Jaw whieh renders such an affi 
egal The 


State lias been to refuse to 


davit practice in’ this 


hear such 


affidavits, althongh proceedings based 


pon thier tan'e tet held to be void 


bois binding on the 
nnd his evi lence IS leval. See 


State v. 


The affidavit so tak 
witness 
Den v. Geiver, 4 Hal 
Berven, tf Aub. 548. 


Opinion 


225; 
The following ts 
an extract of the of the Su 
preme Court of Calif Tih : 

“The seeona objection is that the 
affidavit was taken before an attorney 
Section 2093, C. C. P., 


provides that ‘every court, every judge 


in the Cuse. 


or clerk of any court, every justice, and 
every notary publie, and every officer 
anthorized to take te timony In any 
action or procecding, or to decide upon | 
evidence, has power to administer oaths 
or affirmintions. 

‘There is no such limitation found in 
the net 


contended for in this Case, anal thi re is 


to the powese }° of it notary, ns is 


nothing in the rules of the court, to} 
which our attention has been directed, | 
prohibiting the notary from administer. | 
Ing an oath to, or taking the affidavit 
In the ease of WKullend 


L7 Cal, 


of his client. 
v. Sedgewick, 128, the court say: 


‘We are not 


law inaking the attorney mecompetent 


aware of any provision of 


to take it’ (the verification of his client.) | 


In the case of Davis v. Glasgow, 1 Bur- | 


of that State uses the following Jan- 
vnage: ‘Although there is an obvious 
impropriety in the practice, and this 
court is much disposed to discounte- 
nanee if, yet there is no rule of law in 
courts under authority of law, against 
the exereise of sucha power by an at- 
This 


involving the precise question now be- 


torncy in the case.’ Was a Case 


before ws 


“In the case of Young v. Young, al- 


‘The 


answer to the objection that the affida- 


ready referred to, the court say: 
vit of service was sworn to before one 
of the plaintiffs attorneys of record is 
sini. Phe attorney was a notary 
under See. 4, 


upon 


pubiic, and, therefore, 


ch. 26, Gen. St., which confers 
‘each notary publie power to adminis- 
ter all oaths required or authorized by 
law to be administered in thus State,” 
was empowered to administer the oath 


in this imstance, notwithstanding Rule 


5, District Court rules.’ 


“We are of the opinion that an attor- 
hey who is a notary may take the affi- 
davit of his chent. It is now, and has 
been, for many years, the practice in 
this State, 


reprehensible the 


and however lm proper or 


practice may be, 


there is nothing in the law whieh pro- 
hibits it.” 

| CONTRIBUTED, | 
SOURCES OF NEW JERSEY LAW 


The law of our State is derived from 
several sources. Suchare the common 
law and statutes of Mngland, the grants 
of the Crown to the proprietors, the 
commissions issued to the Governors, 
the constitutions 


of the State and of the United States, 


the colonial statutes, 


and our own State Statutes. 
I wish to outline the influence which 


these various sources have had upon 
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existing law. As now arranged in the] 
Revision the statutes do not pretend | 
to give us their history, and the stu- 
dent is apt to forget how often ent 
are re-enactments or amendments of | 
ancient English rules. 

First. The settlers of this State 
brought with them the common law of 
England and such of its statutes as 
were of general application. As an 
English settlement, it was subjected to 
English law. <A conquered country 
that has already Jaws of its own may 
them. Kast and the 


Island of Jersey follow the customs of 


retain Canada 
Normandy, Louisiana the code Napo- 
leon, and India has her own Joeal cus- 
But the United States bave in 
birth 


toms 
herited the common law as the 
right of those who settled here. 

No more notable instance of the con- 
tempt and almost utter ignorance with 
which the best of Englishmen theorize 
upon America, and which was in trath 
the real cause of the revolution, ean be 
fonnad than the assertion of the learn- 
ed Commentator on the laws of Kung 
land, l 
did not prevail in America, because it 


stk. 107, that the common law 


had been conquered from the Indians 
At. that 


very time the common law had been 


or from the French or Duteh. 


rEecouniZe d and enforeed for over a cen- 
tury in the greater part of the thirteen 
, With appeals constantly taken 


coloni 


to the King sitting in council. True, 


the territory bad been conquered, but 
frot SaVaves who hisncl ho lew Ss, Or from 


Howers Whose seanty settle 


Maroy feiih 


ment-, except in’ Canada, had left the 
conntry as lawless and uneivilized as 
belore Henee it had been really open 
fon etilement by our forefathers, 


bringing their laws with then. 


Tie creatuess of our inberitanee from 


english jaw is well stated by a recent) 


r 


writer, D. B 


Great Britain, p. 22: “The theory of 
executive power, the great divisions 
of government into three departments 
with well defined jurisdictions, two 


houses of legislation with the whole 


bbody of parliamentary law, trial by 


jury, the Aaubheas corpus, the common 
law with its vast stores of wisdom ex- 
tending to all business and personal 
relations, the long series of statutes so 
far as not repugnant to the new sys- 
tem, criminal definitions in all their 
larger parts, the theory of military as 
subordinate to civil authority, the polit- 
ieal conception of domestic and indi- 
vidual rights and duties: all these 
from the same paternal 
flowed 


blood, their language and their eiviliza- 


they drew 
souree from which had their 
tion.” 

New Jersey accepts the English stat- 
utes more fully than almost any other 
State. In some of cur sister States 
only those statutes are acknowledged 
that are as if were part of the common 
law, and were passed in that half fabu- 
lous time of which the memory of man 
contrary. Others 
xisted before the 


rnnneth not to the 
submit only to what e 
discovery of America in the reign of 
Henry Vill, 


that were passed before the actual set 


New Jersey aecepts all 


tlement of the colony by English peo- 
ple, after its conquest from the Duateh 
in 1663 ; Stelle v. Wood, © 


even maintained, though more doubtful 


xe 162. [tis 


ly, that statutes passed after the actual 
settlement and before the surrender to 
the Crown in 1702, may extend here. 
Thid and State v. Maire, Coxe 328. 
What statutes are of general appli 
cation has been somewhat discussed. 
Thus that of fines and recoveries, 5 
Duteh. 44; De Donis, 1 Unarr. 285, 
of writs of errors, Coxe 162, and many 


others are held applicable, while the 


Kiaton, Civil Service in| bankrupt act is held not to have ap- 


~ 


‘= 


plied here, 1 Sonth. 192. In general, 
all statutes regulating the common and | 
general rights of person or property | 
and remedies for their infraction came | 
here with the settlers. Not so partieu 


lar customs, nor the doetrine of pre- 
scription, which in itself presumed = an 
indefinite length of user. 3 Hal. 53-160 
5 Dutch. 53, 513. 
A second souree of our law is in 
grants of the Moglish Crown whether | 


considered as the proprictor of eon 
quered and uninhabited country or as 
the fountain of justice and government. 
The first operative grant that of 
Duke of York, in 


COASL 


Wits 
Charles IL to James, 
1664. 


had long before been covered by other 


For, althoneh the whole 
patents, the conqnest from the Dutch 
was regarded as giving the King new 
title. 
Charles LE conveyed not only lands at 
St. Croix, Nantucketand Martha's Vine- 
yard, but also “Long [sland together 
the 
Connecti 


Accordingly, by this grant 


with the Hudson’s River and all 
lands from the west side of 
eut to the east side of Delaware Bay,” 
including what is now known as New 
York and New Jersey with the appur 
tenances, cnumerating rivers, harbors, 
mines and all other royalties, with pow- 
er to correct, punish, pardon, govern 


by laws orders to be 


of his 


deputy or assigns ta all causes, erimi 


and rule aril 


made by him or the cdiseretion 
nal, civil or marine, so always as said 


ordinanees, anal proceedings 


statutes, 
should be not contrary to but as neat 
as conveniently mnry be agreeable to 
the laws, statutes and ordinances of 
Kugland (saving right of appeal to the 
King) to change the laws, use martial 
law, govern trade and settlement, take 


settlers thither from Mneland, and de- 


fend invasion 
March, 1664. 
On the 24th June, 1664. James Duke 


This was on the 12th 





as far as Cape May at 


Claim has been acquiesced 1h, 
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of York, granted to Berkely and Car- 
teret the land bounded east by the main 


sea and in part by Hudson's River and 
extending southward to the inain ocean 
the 
Delaware bay, and to the northward as 
the 
said bay or river of Delaware which is 
11" 40° of latitude 
thence ina straight line to Hudson's 
River in 41° of 


Novia Crisarea or New Jersey, in as 


mouth of 
far as the northernmost branch of 


and ecrosseth over 


latitude to be ealled 
full and ample 2 inanner as the same 
is granted to the said Duke of York by 
his said letters patent. 

Thus was constituted the territory 
and jurisdiction of New Jersey, and 
this grant may be considered either 
as to its boundarics or as to the extent 
of the franchises granted. 

The western boundary being the east 
side of Delaware in the grant to the 
Duke of York, 
Claims of the States of Pennsylvania 


and Delaware to the river and bay up 


there are unsettled 


to the Jersey shore and to. the fishery 
and lands therein, while New Jersey 
has always insisted on her right and 
title to the middle of the bay and river. 
Above navigation this is the common 
law line for private tithe ;as to the bay, 
the 


boundaries. 


convenient line for publie 
Tili the the 


navigable waters belonged to theCrown, 


It 1s 
Revolution 


andat that time those waters passed 


to the States, naturally to be shared 
where two States bounded on the same 
Davy. 

The like considerations apply to the 
river Hudson, but here the question 
was, in 1834. reduced to an agreement. 
New York thriat 


New Jersey only owned west of the 


had always clatmed 


river and therefore of its western bank 
and also that the river encireled Staten 
most preposterous 


Island. ‘This last 


but, by 








ee 
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the convention referred to, the line of] original grant. 


title is placed at the middle of Hud 
Island Sound 


while for convenience New York takes 


son's River and Staten E 
exclusive jurisdiction of all the waters 
of the Hudson Opposite the city of New 


York to the Jersey shore as far north 


as Spuyten Dayvil, except over vessels | 


aground or fastened to the Jersey shore 
and exeept fisheries. New Jersey on 
the other hand has a lke exelusive jur 
isdiction, with like exception, over the 


Woodbride 


creek and over much of Reritan bay 


Kill von Kull, south of 


So much as to the boundaries of the 


UNITED STATES 


DISTRICT OF 


PATENTS. NOVELTY 


Biickersoi If 


(si ffi rd f ?} clete na ii 


Nixos, D. J Phe 


Complainant Col 
poration — tle ts bill of compliant 
acninst the defendants for infringing 
eerta re-issned fetter: rittent No 
7643. dated April 24. 1S77. for improve 
ments i re ing and Sfributing 
a#pparatn Lhve miynl letters patent 


nnmbered 44731 and dated Octol 


IS64. were cranted to one Moses J. 
Ke a th “Prope ved Atiosphenre 
Clhoolel One of the defence set up 
In the answer was that the re-issne 4 . 


not for the same invention [It was not 


The franchises granted 
including those of government are of 


less importance to us, beeause those 


franchises and the proprietary laws 
passed under them were not recognized 
by the Crown and were abrogated by 
the surrender of the government to 
L708 It 


only be noticed that by the very grant 


the English erown in need 
the colonial laws are to be conformable 
ws near as convenicntly may be to the 
laws of England, and as will be seen 
the surrender broneht the State still 
more under that law 


To he Continued 


CIRCUTL COUR] 


NEW JERSEY 


ares dosat the hearme and on eompari 
son of the two letters patent I find no 
vilid grounds for such a defences 

The subjcet matter of the controversy 
has referenee to one of the most valon 
ble inventions of mocern times, to wit: 
the method of transmitting slaughtered 
thitmels for lone distances, over ocenms 


end continents and preserving at the 


sume time the sweetie “nic! purity of 
the ment, as an article of humen food 
Whilst 1 benemcent Providence has 
Pips ed to tl rhdo oan abundant 


upply of everything needful for the 


ttegial wants of all His creatures, He 
has leftat to the ingenuitv of man to 
levise the means of supplying the des 
tititions of one region with the surplas 


Ol mbother \i] 


have for then object such a result, “are 


CONnMETPIVAaAHCES, which 
vorthy of the most caretnl considera 
roms 

It ] contended on the part of the 


complaint that the defendants have 


Tay 


a 


heey 


FS Siac 


infringed the first, 
fifth ela {the Ks 
elauims «re i | OO 


eooler al itz] rath 
easses, ete., tive 


, 


blower or ifs equiva 


or equivalent, and 
or conduits which ¢ 
the wail i} j 

to | i \ bo 
thie peu {)¢ ? 

i? ( ( ryt " 
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ice ch 

dy | ria { 
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pury ' ein 

Cc ier Ot 
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7) In i I eo i 
COOL ey 

of t! liih-b ver On 
tem of f iho H t. 1 


form uid for 
and (yi ent i 
Ihre ryan at Tice 
fendant eom tol 
lev Was ! { j t r 


vento of iid Lilt 
2. That 


use, is noban mir! 


the ret 


issued Jetters pater 


ane 


1. The question of 


mined by va 
struction of the 4 
infrinceed. Tf at be 
as ow combination of 
blower and one or 
duits without vefer 
anee of any specific 


10 


ePOrtiaihn 


» funetions, then the 
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cecond, third and | patent has been anticipated by other 


es ' 
ly re-Issu Phece | refrigerators notably by the duymal 
| Py) uh in| 18.005 ul { But, Woas tl e elaims 
{ n en nol specifientior eern to admit, 16 be 
, ‘ | } pratt rron pyepdodl }) al iI eu 
{ yi ft 1a ¢ ’ re ie lis 
im ot Che! Prumentaitl yrereby an equahie Als 
r more pipes| tribution of the air sh li be produeecd 
| I 
| i Wi Vil ti ! icwe Ol mcrae rn! to ( o] 
( byshl rit ae 4 fo} resnif bas been 
{ { | reacied ial ! { ? 
I t ’ 
: i} un} @ ¢ | l i (j 
! / 
’ i i 1 ‘ j 1 ( | mits 
, { 
} é } ' ’ t l ) ’ { 
J { " ’ i { it 1} ! IY) 
t } { ( ry 
4 { ! i nd 
F | 1} j 1 by 
‘ ; ‘ 
i c ‘ rit mien mm COnLeEM- 
ht Gpenil } j tod tol by il OV! u! 
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} apartinent LO be CO led.’ 


patentee thought 


ble that the 


opable of being used outside of 


But 


whether this be so 


it. there is enough reve aled in the 


to sucee st to 


tof the cor pecifieations and ehatms 


inv one skilled in the arf to organize 


thie mie chan m within an aparione nt or 
the best 


yer t prop reon Clos fa] room where, a abo tle SS, 
tient allewed to be | results are attaimable. 
piAVASE . which equably distrih.- 
i 


construed broadly Phe 
utes the air within the plaee or apart 


cool: d, ; 


words of this claim. 
viduality and life to the patent. 


an jee ehest, a fan 
more pipes or con- prent to he are the emphatie 


They give indi- 


They 


neo to the pel jorm- 








74 


not only suggest an enclosure, in which 
the combination is to be placed, but 
they indicate a beneficent result to grow 
thre 


the patentee, which gives character to 


out of upperatus as arranged by 
itand which distinguishes it from all 
others. The remaining claims are mod- 
ifications of the first. 

The second is limited to one or more 
pipes, each provided with several per- 
first 


forations and arranged, as in the 


claim, sous to obtain an equable dis- 


tribution of the cooled air throughout 
the apartment. The third is for the 
fori ’ of the 1¢e cle sb as deseribed, to 


wit, with an oblong opening, extending 
nearly or quite across the bottom by 
means of which the air entering the ice 
box is eqnably distributed. 

There is a special limitation of the 
fifth claim to the system or aggregation 


of tubes as shown in the drawings ; that 


is to say, one main tube T and several 


smaller ones, t, t, ete., extending over 


the ceiling of the chill room. 


Thus interpreting the several claims | 


of the complainant's patent, alleged to 
be 


quiry is whether the defendants’ appa- 


4 | 
infringed, the 


ratus infringes them. 
With the above construction of their 


meaning it seems unnecessary to dwell 


long upon the question Not much | 
attention was given to it in the evi-! 


dence or on the agreement—the whole 


controversy there appearing to turn 
upon the question of novelty. It was 
not seriously controverted that the re- 


friverators used by the defendants se- 
cured an equable distribution of the 
air throughout the place or apartment 
to be cooled by substantially the means 


indicated in the complainant's patent. 


There must be a decree for the com- | 


plainant corporation against the de- 
fendants for infringing the first, sec- 


only remaining in- 
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ond, third and fifth claims of the pat- 
ent sued on. 


PRACTICE-RULE TO PLEAD. 
JUDGMENT BY DEFAULT. 
Ger Ricard v. the Inh 
Township of N 


re of the 


Providence 


apitants 
W 
ISS1. | 

On motion to set aside judgment by default it 


Filed January 19 


appeared that the summons was returnable 
March 23, 
for tiling declaration defendants’ 
the 


1880. Before the time expired 
attorneys 
signed a consent that time within which 
the cht be filed 
should be extended thirty days from date, to 
wit, until the 22d day of May. On the 18th 
day of May plaintiff filed his declaration and 


plaintit?s declaration mi 


gave notice thereof to the defendants’ attor- 
neys and furnished them with a copy of the 
filed, 
On Nov. 


judgment by default 


no rule to 
22d the plaintiff entered 
Meld, That the judg- 
ment was irrevular and must be set aside. 


In debt. 


declaration as but obtained 


plead. 


Mr. Wm. A. Lewis for plaintiff. 

Messrs. McCarter & Heen for de- 
‘fendants. 

Nrxon, D. J.: This is a motion to 


open and set aside a judgment as im- 
The summons in 
of 


Before the time expired 


providently entered. 
the case was returnable on the 23d 
March, 1880. 
for filing the declaration, to wit, on the 
| 21et of April, the attorneys for the de- 
fendant corporation signed a consent 
in writing as follows: “We hereby 
‘consent and agree that the time within 


the 


above cause may be filed, be extended 


iwhich plaintiffs declaration — in 
thirty days from date, to wit, until the 
22.1 day of May next.” 

On the 18th day of May, before the 
expiration of the extended time, the 
plaintiff filed his declaration and pave 
written notice thereof to the attorneys 
of the defendant and at 
furnished to them a copy of the decla- 


their request 


ration as filed. 
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No farther steps seem to have been 
taken in the cause until the 22d day of 
when the plaintiff 
entered a rale for jadgment by default | 





November following, 
and had his damages assessed by the 
clerk of the court. Is such a judg- 
ment regular ? 

By £914 of the Rev. Stat. of the U. 
S. the practice, pleadings and forms 
and modes of proceeding in. civil 
causes, Other than equity and admiralty 
eauses, in the Cireuit and District. 
Courts, shall conform as near as may 
be to the practice, pleadings and forms 
and modes of proceeding existing at 
the time in like causes, in the courts of 
record of the State, within which such 
Cirenit and District Courts are held, | 
any rule of Court to the contrary not- 
withstanding. It henee becomes nec- | 
essary to tuin to the statutes and the 
rules of the law courts of the State, to 
ascertain the forms and modes of pro- | 
ceeding in such a case. 

Under the Practice Act of New Jer-| 
sey ($5103-4) the plaintiff is required 
to file his declaration against the de- 
fendant within thirty days after being 
returned summoned, and the defend- 
ant his plea within thirty days after 
the expiration of the time limited on 
granted for filing the declaration. 

By $110 of the samexnet, if any party 
shall not file his pleading in the cause, 
within the time required by law, and 
shall file the same after the expiration 
of such time, be shuali give the adverse | 
party notice in writing of the time of | 
filing such pleading, and the adverse 


party shall not be required to plead in 


reply thereto until ruled so to do. 


It is admitted that the declaration 
was not filed within the time required 
by Jaw, but, within the time in which 


the defendant consented that it might 


be filed. What was the legal operation 


of such consent? It estopped the de- 
fendant from taking advantage of the 


laches of the plaintiff, in regard to the 
time of filing the declaration, ut it had 
no other effect. It cannot properly be 
construed, as the counsel for the plain- 
tiff insists, into » waiver of any right 
which resulted to the defendant by ex 
tending time, and the last clause of 
$110 supra, absolves the defendant 
from the duty of putting in any plea 
when the declaration is not filed within 
the time reqnired by law, until ruled 
so to do, by the plaintiff. As no rule 
was taken the judgment is irregular. 
This view renders it unnecessary to 


consider the other ground of irregu- 


larity taken by the defendant under 
$114 of the practice act, viz: that the 
plaintiff ought to have moved for his 
judgment at the opening of the next 
term of the court, after the default, and 
that having failed so to do, he was not 
authorized to enter a judgment during 
the continuance of the term, without an 
order of the court. 

The judgment is set aside. The 
plaintiff has leave to enter a rule that 
the defendant plead within twenty days 
after service of the rule, or that judg- 
ment be entered for want of a plea. 


> ° 








76 rHE NEW JERSEY LAW JOURNAL 


So 


S. DINTRICT COURT FOR NEW JERSEY. 
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appeal, the same was withdrawn by 
consent and the respective parties en 
tered into a written agreement that ont 
of the 
should be first paid to Dudley, the pe 


moneys In controversy there 


titioner, the sum of 8330 for the costs 
and expenses of the attachment pre 
ceedings and that the residue thereof, 
amounting to 1,800 08-100 should be 


paid to Brothers as the RSSIONCE of 


Donnelly and Hrghes; but the said 
payments were made upon the express 
understanding nnd agreement, “that 
the arrangement should in ng manner 
or way prejudice any rights, claim oi 
ownership which the pluntiff, Willard 
Is. Dudley, Iniy have upon or to the 
sia SL S860 08-1000 and upon the stip 


‘ 
‘ 


x partof the assignee, that 


Ulation on 
the question of Lie ownership of the 
Bild money may be determined by mo 
tion QM) rule, rinrecde by or on behalf ol 
the suid Dudley in the District Court 
of the U.S. for the district of New Jer 
sey, and that the assignee should waive 
any objection to the right of the court 
to determine if stummarily. 

On the 16th of April, LS7S, Duacdley 
filed his petition iu this court, setting 
forth the foregoing facts and praying 
that the assignee show cause why he 
should not pay the said $1,500 08-100 
to the petitioner.. The assignee an- 


swered the petitioner, claiming — the 


reht to retain the tmonev as assets ol 
[a] . 

the bankrupt estate for the beneit of 

the veneral creaitors MVidence Was 


talked Upon m roference to the register 
having the bonkruptey proceedings in 
charge ; but before the case came be 
fore the court for hearmy upon the 
merits, to wil, November 30, L880, the 
petitioner filed another petition here 
setting up thot Beothers had no elu 
upon the fund for the reason that he 
was not the assignee of Donnelly and 


Hughes, the adjudication in bankrupt- 
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‘cy against them being void for want of 

jurisdiction of the court over the ease. 
It is insisted that this is a jurisdictional 
matter, and as such takes precedence 
of all other matters and that it may be 
raised at any time by any one who is 
party to the bankraptey proceedings. 

This seems at once to suggest the 
question whether «a creditor of a bank. 
rupt, who has obtained a preference 
over the creditors by proceedings In 
atfeehment against lis debtor, will be 
allowed to come in by petition and con- 
test the validity of the adjudication in 
bankruptey. 

Such a question is decided by ascer- 
iuining who are parties to a creditor's 
petition. Some of the bankrupt courts 
have held thet only the petitioning 
creditors on the one part, and the bank- 
rupt on the other, are properly parties 

to the proceeding. See Kurr v. W init- 
tuker, 5 N. B. R. 123; Boston H. & E. 
Ro Road, 5 N. B. R. 232; In Re Bush, 
C. N. B. R. 179 

mamtained that an involuntary petition 


Winlst others have 


pa takes of the nature of a proceeding 
fu rem, in Which all the creditors of 
the bunkrupt bave a direct interest, and 
henee are entitled to be heard when- 
ever they can satisfy the court that 
their mehts #s ereditors are to be 
ffected by the proceedings. See In 
Re Bostou H. KE. Ro Road, 6 N. B. R. 
209; Fogerty v. Gerrity, 4 N. B. R. 
451; In Re Derby, 8 N. B. R106. I 
think the intter to be the better Opih- 
ion, wnd that the proceeding mn their 
ease is neuntainable by the attaehing 
erect vy, whose hen is divested by the 
adjudication by the express terms of 
the law. 

Various grounds are alleged in the 
petition and were arged ino the aren- 
ment at the heaving, why the proceed. 
ines should be dismissed for want of 


| jurisdiction by the court, but only one 
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seems to have been urged with confi- 
dence by the counsel for the petitioner, 
to wit, that the ereditor’s petition in 
bankruptcy and also the debts of the 
petitioning creditors, were verified be- 
fore a notary public and that the notary 
failed to put to the 

pro fs his notarial seal. 


deposition and 


It might, perhaps, be a sufficient an- 
swer to the objection to say that the 
affidavits and proofs were not taken 
until the month of July, 1877, and that 
the Congress of the United States 
the 15th of August 1876 (19 Stat. at 


large 206) passed an act authorizing 


on 


notaries publie “to take depositions 
and do all other acts in relation to tak- 
ing testimony to be used in the eourts 
United States (and) to take xe 
the 
same manner and with the same effect 


United States 


Circuit Court may Low lawfully take 


of the 


knowledgment and affidavits in 


aS Commissioners of thie 


or do.’ 

The bankrupt iaw as originally en- 
acted, provided that the petition and 
Inventory in voluntary eases should be 
verified by the oath of the petitioner 
taken either before the district jude, 
or commissioner of 


or the register iL 


the Cireuit Court. It did not, in terms, 
require any verification of the petition 
in involuntary cases; but the Suprem: 


Court, in preparing the terms of pro 


ceedings and in analogy to the provis- 


lons of the act, in voluntary cases, re 
qauied a verification of an lavoluntary 
peution by the same officers. 

The 20th section of 
22d, 1574, 


public tu take proof of debts against 


the amendment 
of June wuthorized notaries 
the estate of a bankrupt, stipulating 
however, that such proof should be 
certified by the notary and attested by 
his signature and official seal. 

The above recited act of August 15, 


1876, greatly enlarged their powers and 


¢ 
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|from the terms of the section it is quite 
imanifest that the Congress designed to 
confer upon them the same authority, 
in regard to taking testimony and affi- 
of the 
United States, as was then possessed 
by the the 
Court. This statute. unlike the act of 
L874, is silent as to each officer's attest- 
It 
is, therefore, doubtful whether in’ this 
United States 


would deem such an attestation indis- 


davits to be used in the courts 


commissioners of Cireuit 


ing their acts by their official seal, 
district the court of the 


pensable, especially as the laws of the 


State expressly provide that no sueh 
certification is necessary to the validity 
or sufficiency of any oath, affirmation 
or affidavit 
und affidavits,” Rev. 
740 See. 2. 

Sut without dwelling upon this view, 
defects 


wlluded to are matters affeeting the reg- 


See “act relative to oaths 


Stat. of N. J. p. 


Tam of the opinion that the 
ularity of the proceedings rather than 
the court. The 
full of cases to this” effeet, 
although it is admitted that there are 
to the 
not de- 


the jurisdiction of 


books are 


some respectable authorities 
Jurisdiction does 


the 


contrary. 

pend upon manner or method of 
verifying either the petition or proofs 
of debt. In Re Simmons, X N. B. XK. 
252; In Re Raynor, 11 Biateh. 43; In 


mt dae 5 


ix parte Jewett, ALN. B. TR. 443; In 


Re MeKibben, XII N. B. R. 97; ln Re 
Hannebel, XV N DB. Ro 237; In Re 
Roche v. Fox. XXIN. B. R. 461; In 
Re G. W. Gitehell, 8 Ben. 258 


In Ke Simmons, supra, the late judge 
Lougyear, following lis previous de- 
cision In Re MeNaughton, VIIL N. B. 
RK. 44, held that the jurisdiction of the 
court in no wise depended upon the 
that, 
‘bankrupt ael did not expressly require 


verification of the petition ; the 


any verification im involuntary cases 


‘and that a verification was only neces- 
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sary under the rules and regulations of! ularly appointed, who proceeded to 
the Supreme Court, in order to found |administer the estate. In the month 
upon the petition an order upon the | of November following, a ereditor pre- 
sented to the court a petition praying 


that the adjudication of bankruptcy and 


debtor to show canse why he should 


not be adjudved a bankrupt. 
In Re Raynor, svpra, the late judge | the proceeding thereunder be vacated 
Woodruff distinctly intimates by his) for the reason that the original petition 
whole course of reasoning, that the) had been verified before a notary pub- 
question of jurisdiction is not involved he, an officer not then qnalified to per- 
in the method of signing or the man-| form such an act. The learned judge, 
ver of authenticating the petition in| speaking of the verification of the pe- 
bankruptey, in involuntary eases where | tition by a notary public, said: *This 
the petition itself sets forth all the facets) was irregular, but the irregularity did 
material to the chum made by theered- | not affeet the jurisdiction of the court. 
itor to an adjacdheation. [f, before the adjudication was entered, 
In Ex parte Jewett, supra, judge) the irregularity had been brought to 
Lowell repudiates the idea that the|the notice of the court. it eould and 
jurisdiction of the court is involved in| would have been remedied. But the 
the proper verification of the petition | question as to whether the petition is 
or of the claims of tle petitioning ered-| verified before a proper officer 1s one 
itors. He says: “The District Court | of practice and not of turisdiction. It 
has jurisdiction in bankruptey of every |}is competent for the court to decide 
person residing within the distiiet, who | that it is verified before a proper officer 
owes $300 of proveable debts ; and when | and when the court bas so decided and 
a paper which purports to be a petition lan order of adjudication has been en- 
in bankruptey and which alleges sue tered, it is too late for the debtor or 
residence and indebtedness is filed and | for any creditor to raise the question. 
an order of notice has been duly serv- | An order of adjadication is a judgment 
ed, there is and can be no jarisdictional and is as effective as any other judg- 
fact remaining, if the residence and the ment to cure irregularities im practice 
indebtedness to the extent of S300 are) which do not tonel the jurisdiction of 
admitted. The court may then pro. | the eourt.’ 
ceed to aliow or refuse amendments, The serious consequences which 


or anything else proper for a court to) would result from holding, in eonform 


do, that has undoubted jurisdiction of jity with the petitioners claim, that any 


the subject matter and the partes. regularity or defect in the preliminary 
In Re D. W. Gitehell, supra, the) proceedings, renders the adjudication 
same question arose before judge | voidabitioare toreibly stated byjndge 


Blatchford which is presented here and Woodruff in In Re Raynor, svpra. No 
was urged as a ground for dismissing title to real estate acquired under bank 
the proceedings. [fb was an involun-| raptey proceedings would be safe, No 
tary case. The petition was filed on! inatter to what extent the bankrapt's 
the 25th of February, 1875, before the property hed been administered and 
act of August 15, 1876, beeame a law.) distributed, or how many suits have 
There was a default in the retarn of been instituted and suceesstally main 
the rule to show cause. An adjudica-| tained by the assiguee to recover real 
tion was ordered and an assignee reg-|or personal estate, which the bankrupt 
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had disposed of in frand of his eredi- 
linble to be 


stage 


tors, everything would he 


disturbed and ursettled at any 


of the proceedings, if the court is bound 
to treat such trregularities and defects 
as jurisdictional facts 

In the present ease more than three 


years elapsed from the date of a adi 


eation before any question was raised. 


awssie~nee, MMneCONn 


In the meantime the 


scious of risk and presuming upon the 
regularity of the adjadication and the 
validity of the tppomtment, has heen 
performing generally the duties of his 
position, compromising Clan bring 
Ing actions and distributing assets 
Taking the adjudication as void, h 
becomes a wrong doer andi is liable as 


a trespassel for the honest exeeution 


r 
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;of a trust whieh the court) obliged him 
of 


to perform by virtne his office. 
it conclusive 
of the 


he petitioner, but 


Sueh eonsiderations are 
the 
contended for by i 


neninst coustruetion law, 


they afford very ressonable grounds 
for believing that the Congress in 
framing the act never intended an tn- 


terpretation should be eiven to it which 
re 
Lis 


would lead to such suits 


It 


regularity in verifying the 


follows from view thiat any 


petition or 


the debts of the petitioning creditors 


. /, . “ee? , 
mmended, wane pro tune, any 


1hiihy 1) ; 


nmendment im deemed me 


tke the proceedings regu! 


The appheation to vacate 


aside the adjudication 1s 


Y OF NEW JERSEY. 


IK 


Tue Crancettor: This ecanse and two 


others (ioreelosnre sinits ), stand 1s On 
denmerrer by order of the eourt, pon 
the elaim and pinyver of the bilis fora 


personal deeree for deficieney, whieh is 


sought in two of them acuinst a per 


my Who aes ned to the complainant 
the bond. wineh the mortgage was 
nade to secure, cnarantecing payment 
In the other itis praved against the 
obligor in the bond, to seeure payment 


WitS rricecde in 


of 


thre 


whieh the on Pirie 


vo eases first mentioned the mort- 
in the 
in 1S76. 
w of the 
the 


act, “eoneerming proceedings on bonds 


in 1873, and 


(HEC We 


last the 


ray 
trie 


re prive Nn 


morleace was 
r . 


oiven 


auesi ion 4 whether pn vie 
i 


ions Of the first seetion of 


pre Vi 


and mortgages given for the same in 


debtedness, and the foreclosure and sale 
of the mortgage d premise s therennder 


( L. 1880, p. 255,) this court has juris 


























ree 


diction to make such deeree. That see 


tionisas follows: In all proceedings to 
foreclose mortgages hereafter eom 
menced, no cdeeree hell be rendered 
therein for any balance of money whiel 
may be due complainant, over and 
ahove the proceeds of the sale or sale 
of the mortgaged properly, and no ¢ 
eculiom Shitil mss 
of snel, balance under sueh foreel tyr 
proce wnes 

The next seetion is as follows: In 
all Cnses where a bond nnd mort nVve 
hws, on may hereatter be eiven, for tin 
same debt. it shall be lawful proceed 
first to foreclose f nortoage, anc 


if at the sale of the mortgaged prem 


ises und rsa rorectosut proceed 
the said premises should t sell f 
sum sufficient to s i Ht debt. in 
CnHse, it Hath be da fuat -t j 


the bond for deflereney, and that im add 
suits on satd bond ya cnt hall 
rendered sod execution sue oniv. for 
the bulanee of debt and eosts of uits 

The third seetion $ a follows: I! 
after the foreclosure ana ue of Hy 
mortgonged premises, tie person who Is 
entitled to the debt shall reeover a 
judgment ino a suit on said bond fon 


anv balance of debt, sueh reeovery shall 


open the POorectlOSite thick Suie of s il 
premises and the owner of the propel 
ty at the time of suid foreclosure ana 


snle may ve dleem the pr berby by yry 


ing the full amount r which 
the decree was ren tered with interest 
to he companied from the date of said 
deere @, ibe gail Cost Ot bine proce ( dines 
on the bond, provided th tia suit for re 
demption is brought within six months 
after the entry of such judgment for 
the balance of the debt 

L have quoted the second and third 
sections because it is insisted by the 


complainant's counsel that the eourt! 
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lshonld in construing the first take into 
consideration the eonustitutional ob 
ion to whieh he insists the second and 


third are liable, and consider the three 


together. Bat the first is elearly in 
' " ! 
dependent of the other two. It is a 
')y nile nei? 1 , { ] { rrYy 
stn pie ensnerment inte 1d to deprive 
thie court of the power to enter a pel 
nal decree for deficiency in a foreelo 
aL nil tund 
tion 


It is urged that that section eannot, 


Without m3 meLhion of ae ‘OM DLN 

nts co ition l richts, b | 

{oO } | ! rile ' { na 

bryct i I V¢ ivehl pri { Pie 

Pore ‘ ol ! i ned Lite i 
HH bi hi le Stntuy [roy 

j De! u ! I ot 
| nforcing a eontract 

Villety { ‘ pile ( MN pot 
{ | ) | ) t I 

L866 ( Res » LLS, 76,) the fifth " 

| ! I } i bit if biral yee dee 

itll r tH ( wmicellor in 17 lif ? 
tire boone it ure Ol sil of I red 
prem ( i re Live } iVInent o itiy 

( a mori ror’ debt Lbove 

! | | Qi tlic Sil ! ) 

I ) { Lo ich siti Oo Pdiey we 
' il bw oviin (| iif er oi 
pert ( bri provid I the 

1) { ! Yr to i i ftect lt I weit] of 

COUP no personat aeere iO} 


fheney Vas made Many foreclosure Stut 


where there was &@ remedy at iw. buat 


ohniv' where there was no remedy, ex 
1 + io 4 
cept by menns of equitabie subrogation 


And itis believed that the first suit im 
wineh &® person il deerce for deficiency 
Was made in this court, even on that 
eround, was the case of Kiapworth vy 
Dressler, 2 Bens 62, decided in L860 
Since the passage of the act of L866, 
the eourt has exereised jurisdiction 1 
accordance with the above provision of 
that statute. Still, during all that 








! 


time the remedy at law has existed, as 
it still does, against the obligor of the 
bond secured by the mortgage, and 
of the 


therefore, as such persons were 


against enuarantor bond. 
So far, 


concerned, the remedy given in equity 


any 


was cumulative merely, and the first 
of the act of L880 is a mere 
repealer of the fifth section of the act 
of 1866. 


The taking away of the remedy in 


section 


equity in enses where a complete 


remedy at law of the hke sort exists 
(us where the decree is prayed against 
the obligor in the bond or a guarantor,) 
obviously only deprives the party of 
one of tworemedies of a lke character. 
It does not deprive him of any remedy 
than the legal one, for 


effective 


} 


Phebe 


the proceeding to collect the 


> 


money 
ter the decree for deficiency is the 
Sane 


is the remedy on a judgment at 


haw It «oes not deprive him ofa 
remedy more speedy than the legal one, 
for the decree for deficiency is merely 
a contingent one till after the sale of 


the mortyaged premises shall have 
taken place, and until then constitutes 
no lien on the defendant's land, Bell vy. 
10 ©. BE. Gr. 104. 

The remedy in eqnity may be more 
The 


remedy in equity does not deprive the 


Grilmore, 


economical taking «away the 
party of any resort to person or prop- 
for the 


does not even, as before stated, compel 


erty eolle etion of his debt. It 


him to have recourse toa less rapid 
The 


roake laws which incidentally affect the 


proceeding. legisiature may 
pursuit of remedies for enforcing exist 


ing contracts, as for instance such as 
regulate the admission of evidence, the 
eourse of practice in the courts, the 


mode of conducting sales under judg- 


ment and execution and altering the 
forms of actions, or preseribing periods 


for the limitation of actions within a 
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reasonable time, Rader v. Road Dis- 
trict. 7 Vroom 273. 

The act under consideration leaves 
the complainant a substantial remedy 
(of the sume kind as that taken away,) 
aecording to the course of justice as if 
existed when the contraet was mude, a 
remedy which is not only of the same 
sort, but is even more efficacions than 
that which it takes away. It has only 


taken away one of two remedies of a 


like character, one at Inw and the 
other in equity, and. that is no contra 
vention of the complainant's constitu 


tional right. 


FORECLOSURE- DECREE FOR DE- 
FICENCY ASSUMPTION OF 
MORTGAGE. 


nn P ON Re ‘ é et .. Am » Clark 
beh. Terni. DAs 


consideration of 


by C. and 


A deed. which 


™1TP 500, was mide 


expressed a 
wife to their 
son, W it was, in facet, without considera- 
tion, amere deed of «ift The deed con 
tained a dechiuration of the assumption of the 


pavinent of the mortence hy the grantee as 


part of the consideration Upon foreclosure 
of a mortyagve given prior to the deed, and 
on bill filed by W. in the nature of a cross. 
bill to gain relief avainst the assumption 
contained tn the deed, proof being that such 
an assumption was aimistake of the draughts 


man, which neither gvrantor nor crantee 
xnow until the foreclosure suit was brought: 
Tleld, Vhat he was entitled to the relief, but 
without costs 

Where a vrantee ina deed, who had assumed 
payment of a mortgage given prior thereto, 

was released from all liability by the yrantor 

in the deed before a notice of the suit to 

foreclose the mortyave, there being no mala 

fides in the transaction, no decree for deti- 


clency can be obtaied avainst such grantee, 

Bill to foreclose and bill in’ the na 
ture of a cross bill, On final bearing 
on pleadings and proofs 

Mr. 7° A. JSobs tor complamant in 


original bill. 
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Mr. W. P. Wilson for Amos Clark,| before the issuing of the subpoena 
Jr., and for William A. Clark, com-} thereon, Susan A. Oakes, executrix of 
plainant in cross bill. the will of Josiah Oakes, the mortga 

Tue Cuancertor: The controversy | gor, (who had previously died) for the 
between the parties is in reference to | consideration of $500, paid to her by 
the liability of Amos Clark, junior, and | Amos Clark, and the release of her and 
William A. Clark, his son and grantee, | Oukes’ estate from liability to bim 


. mr ‘ . 
to w personal decree for deficiency.) upon a bond and mortgage for $10,009, 


The suit is for foreclosnre and sale of | and interest given by Oakes to him, 
mortgaged premises. The complain-| released him from all liability on the 
ant is the receiver (appointed by this! assumption contained in the deed from 
court) of the Continental Life Insurance | Oakes and his wife to him for the prem 

Company. The mortgage in suit was/ises deseribed in the complainant's 
given to that company June 30th, 1871, mortgage. It will be remarked that 
by Josiah Oakes and Susan A., his wife, the release was given after the suit was 
to secure the payment of $12,000, with | begun, but before the subpana to an 

interest, according to Oakes’ bond to|swer was issued, Amos Clark by his 
the company. The mortgaged prem-| answer sets up the release as a defence 
ises are in the eity of Elizabeth. Jan-| against the claim of personal liability 


uary 10th, 1872, Oakes and his wife) made against him and alleges that the 


| 
conveyed the property to Amos Clark, | release, though not delivered until the 
Jr., subject to the mortgage, the pay-| tenth of April, was in fact verbally 


ment of which he thereby assumed, the | agreed upon in March preceding. Wil- 


amount of it being allowed to him as} liam Clark filed his answer alleging 
so much of the consideration of the} that the clause of assumption contained 
conveyance. December 17th, 1877,|in the deed to him was inserted by mis- 
Jark and his wife conveyed the prem- | take of the person who drew the deed 
ises to their son William A. Clark, sab-|and that his father neither directed 
ject to the mortgage. The deed from | nor intended that any such clause 
them to him contained a declaration of | should be in the deed. He further sets 
the assumption of the payment of the| up the release to his father and insists 
mortgage by him as a part of the eon- ‘that even if the assumption in his deed 
sideration of the conveyance. Though | were such as equity would permit to 
the deed expressed «a consideration of | stand, he would not be liable to the 
$12,500, it was in fact without consid-| complainant thereunder, because of the 
eration and merely voluntary, « mere] release by which his grantor was dis- 
deed of gift. It was delivered as a charged from all lability to indemnify 
wedding present to William on the) Oakes’ estate against the mortgage. 
occasion of his marriage. The com- | After answering he filed a bill evident 
plainant’s bill was filed April 2d, 1879.) ly designed as a cross bill in this suit 
By it he prayed a personal decree for ibut which lacks most of the character- 
deficiency against both Amos and Wil-/isties of such a pleading and ap 
liam Clark. The sedpeana ad respon- | pears rather to be an original bill. [ts 
dendum was issuct on the bill on the | object is relief against the assumption 
15th of that month. By deed dated on| contained in the deed to him and _ it 
the 10th of that month, eight days| prays a rectification of that deed by 


after the filing of the bill, and five days|expunging the clause. As before re 
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was desioned as a cross bill,! the release was delivered, any knowl 
but if intended as an original bill it is\ edge that this suit had been or was 


of i character that on motion the | about to be instituted No subpoenn 


eoutt ld hiave rdered that it stand > had been issued, nor, as far as ap 
i L Cl ' ) frat iiS this COM, lit I) Pears, had wny notice of any kind been 
5 ' 
u ereln was concerned The issue eiven them that the snit had been in ’ 
Wiiit t tence: ms been accepted b tituted or was about to be commenced 
thi nfin the foreclosure suit) The filing of the bill was not of itself 
roversy is before me on it rotice of th Decmning of the suit 


mertts. { 1] bri mendments yere I] uchwout y Murphy, 7 C {ec G) 


‘ + { la? . olan ms j i] 

ECeESSh) in el tnafand conelusive | 93] fn wood faith and with no aetual 
the question which it; knowledge of the suit, Clark in pursu 

} ! . . ' 

litt Uhaetl Lhie Clreuli imc of thre rory¢ bhaech rriikeae in) March, 


= mg) © 7 paid Mors. Oakes S500 and released her 


] r that ne a in| mal hie r hius! ate fate lrom liability 


1 ein the deed to William was, on his mortese>o for 810,000 and inter 
uehtsman without! est It is ureed 1 the part of the 

] 1 to ado » Tt 1 the purty ( tiyod ! nt } 1 ut f it there 1s 
thie nd contrary to the’ no proof that Mrs. Ouke the lewal 


! eed \ red ho prose i mm ott | | Wits rie ( try 
rhieye | welding pre nt) of rethe toil at j bates tive death of 
{ } hy I ‘ mOiwty j ade Ovcke ned that his widow, Sua 


tl col it mm Ovi \ Qual : the executris of his 
4 4 4 4 
’ \ bhit Urit ist will and testament and his sole 


' ile . ul Ls Liat ( t ( He pre's docresr fo. defi 


clause | ejay nst her to the extent of 
Phiken ets re ved and nob otherwise legal 
‘ ‘ | | j edd 
{ ( not LVé Phere will be no deere for defien ney 
( i (i & ¢ int LI t eithe I the ¢ i 


the } el Wi hit ecks, but of Schenck vo Sehenck. Divorce 
Desertion Tleld vpon the proof in) 


A ! 4 | 4 - j 
4 . ‘ of Am 3 (lurk un rie ease f ih tie defendant wa guilty 


ies} Iroth the ex ulrix oOo Gl Wililticonbintl land obstinate deser 
{) est & ] ho evidence Of uny Vanit hn ofl Wiié Divoree dee eck. 
i hoin that matter bor 18 ans Weiland We fownsend, Adinin 


Be 1 even aileve L. Lhe pro if j trator Power Tis L ‘| iG distinet 


{ } { | i ' ‘ 
tihat the release and its terms were lon between a haked power and a trust 
J upon be re the orjeinul bill im rity bye ud to be PCROCLALLY OMCtINE 
t! ( lif ied Mo: VC} there like thi > Lineal a bake | pow i is a@ mere 


»y evidence that the parties to the authority over wny subsect matter en 


releuse, or eather of them had, when, abling the donee to control its disposi 
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sition, without vesting the thing itself! 
or any interest in it in him ; a trust, on 
the other hand, is where the thing or | 
an interest in it is vested in the donee | 
upon the confidence that he will make 
a certain disposition of it. Withers vy. 


Yeaden, 1 Rich. Kg. 324. 
Held, Viat the discretionary power 


given by the will in this case to the 
trustee, was coupled with a trust for 
the benefit of the testator’s family. 
Such a trust as that created by the will, 
u trust to take in hand and manage 
an estate at the trustee's fall diseretion, 
to make allowances, almost entirely at 
his discretion, to the testators family 
and at the termination of the trust to 
divide the estate amone the testator’s 
heirs or next of kin or their assigns in 
such proportions as to him may seem 
just and proper, acting in the matter 
aceording to tis ownh disecretion,cannot, 
for obvious reasons, be delegated unless 
the creator of the trust has so provided. 
The estate, however, does not for this 
reason become immediately divisible 
on the death of the trustee, but the 
court will itself exercise the power ac 
cording to equity when the trustee 
ches before executing if or, refuses to 
execute it, or if from any circumstance 
the excention of the power by him be 
COMES impracticable, 

Where a power is given to trustees 
the exercise of whieh is arbitrary, and 
the settlement contains mo proviso for 
the appomtment of new trustees with 
similar powers, tho court Cannot on the 
substitution of pew trustees invest 
them with the same arbitrary powers, 
but the court will not suffer the trust 
to fail for want of a trustee, and it wall 
therefore appomt a successor, substi 
tuting equitable rules im the place of | 
the arbitrary power It was decided 
that the distribution of the estate, since | 


the trustee appointed by the testator | 


is dead, must be made by the court 
and that in the meantime and until the 


‘time of distribution arrives the estate 


would be managed by the court. It 


'was ordered that «a reference be made 


to a mastér. 

Thompson y. Thorp. 
Assessments Paramount to Mortgage 
Hield, Vat under the charter of the 
city of Rahway, P. L. 1865, p. 499 and 
supplement, P. L, 1874, p. 475, taxes 


Taxes and 


and assessments for opening streets 
are paramount to a pricr mortgage. 
Citing Trustees of the Public Schools 
v. Trenton, 3 Stew. 667, 674, 675; Pat- 
erson v. ONeill, 5 Stew. 386. 

Bentley v.Meintz.— Creditor s Bill 

Kraudiulent Mortgage. Upon sher- 
ffs sale under an execution,subsequent 
deeds and a  snbsequent mortgrge 
set were aside, if appearing that they 
were made with the intent to defraud 
creditors, and that there was «a mort 
gage on the property which purported 
to be for $7,000 but was really to 
secure future advances which amount 
ed to only $1,700, this circumstance 
having misled the complainant, a judg 
ment ereditor, as to the value of the 
property, so that he did not attend the 
sheriff's sale. 

Hutchinson vy. Abbott,.— Usury— 
Chance ri Practice — Surplus money— 
Cross Bill— KH stoppel. On application 
for the payment of a third mortgage 
out of the surplus money remuning 
after paying the first mortgage with 
interest and costs, objections were 
made by the bolders of the fourth and 
fifth mortgages on the ground of usury. 
It was contended on the part of the 
petitioner that usury could not be set 
up by them because it was not pleaded 
in the cause and by the filme of a 
cross-bill. No answer had been tiled 
by the holders of any of these three 
Hleld, Vhat the detenee 


mortgages, 
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might be made on application for sur- 
plus money. The proceeding is a di- 
rect one, an application to the court 
for the payment of the petitioner's 
mortgage out of the surplus ; the other 
defendants are called into court to re 
spond to the claim and they may do so 
by setting up usury. 

Held wlso that there was usury and 
that the defendants were not estopped 
from claiming that the payment made to 
obtain an extension of time should be 
applied to the principal, but that one 
of them having undertaken to pay the 
interest was estopped as to that 

McKeown vy. MeKeown.— Rest. 
Hleld, That the evidence 


did not establish a resulting trust in 


ing Trust 


the purchase of the house and lot which 
were the subject of the suit. Bill dis- 
missed with costs 


Van Dorn y. Dickerson.—/nter- 


est Mortgage — Jimitations. On bill 
to foreclose a mortgage for non-pay 


That on «a 


Hleld, 


mortgage providing for lawful interest 


ment of interest. 


made in 1854, when the legal rate was 
SIX per cent., the interest is to be com- 
puted at six per cent. unless there was 
pay seven when the 
If there 


such an agreement the defendant is not 


an agreement to 
legal rate was changed. was 
entitled to eredit for the excess during 


the time in whieh he paid seven per 
cent 

The complainant is entitled to fore 
close for interest, although the prinei 
pal is not dune, and the court will see 
that the rights of parties are protected 
as provided by the statute (Rev. 117 
directions to the 
proceedings accordingly ; Am. L., L & 
T. Co. v. Ryerson, 2 Hals. Ch 9; 
MeComb, 4 Joblns. Ch 


53: If the interest and costs are paid 


374) ana will rive 


Pr 


Campbell \ 


the proceedings will be stayed, other 


wise there will bea reference to a master 


22 ee ee a ee 
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| to enquire whether a component part of 
‘the mortgaged premises can be sold 
without injury to the remainder to pay 
| ; ; 


ithe interest and costs. In case the 
interest and costs are paid, or in case 
(of a sale to raise and pay them, the 
complainant will be at liberty hereafter 
from time to time as the annual inter 
est shall accrue and be unpaid or when 
the principal shall beeome due, to go 
before a master and obtain a report as 
to the sum then due and payable to 
the end that an order may be made for 
the sale of the premises or a part 
thereof as the case tnny be 

Bodine vy. Lawless.——Creditor's bill. 
Conveyances adjudged to be voluntary 
and deereed to be set aside as against 
the complainant's debt. The debt was 
a decree for the deficiency on the sale 


eye 
he 


plamant had bought in the premises for 


of mortgaged premises. com 


asmeall sum on the foreclosure sale 
Held, Viat this was no reason why he 
should not have relief on a ereditor’s 
bill 

Lydecker vy. Palisade Land Co. 
Reforming Mortgage— Taces prior to 


Mortgage. A mortgage did not con- 
tain words of inheritance but the estate 
was granted to the executors, “their 
survivor or survivors or their or his 
suecessors or assigns to them and their 
own proper use, benefit and behoof for 


The 


secare a part of the purchase money. 


mortgage was given to 


a4 


ever.’ 


It expressly conveyed the property 


with all and singular the tenements 
hereditaments and appurtenances and 
the reversions and remainders, rents, 
issues and profits and all the estate, 
right, title interest, property, claim and 
demand, whatsoever as well in law as 
in equity of, in and to the property. 


Tleld, Vivat 


fee was evident and that the mortgage 


the imtention to convey a 


would be reformed accordingly. 


4 








.4 
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Held further that the 
which was given in 1872 was subject to 
the taxes assessed in 1879 and L880 un- 
der the act of 1879 (P.L. 1879, p. 340.) 
The intention of the aet is plainly that 
the taxes shall take priority over mort- 
pages the aet 


tional by reason of impairing the obli- 


and is not unconstitu- 
gation of a mortgage made before it is 
passed. The legislature has power to 
make taxes a lien upon the estate of all 
parties interested in the land, and to 
title 


Claims 


make the tax paramount to all 
and = encum- 
the Public 
Schools v. City of Trenton, 3° Stew. 
667 ; City of Paterson v. ONeill, 386. 
Decree accordingly. 
Murphy vy. Coates. 
Notice. 


whieh arises in regard to mortgages 


other and prior 


brances. Trustees of 


Limitations—- 


The presumption of payment 


from lapse of time without payment of 


interest or demand made re- 
butted by 


erwise. 


may be 
an acknowledgment or oth- 
A second mortgagee having at 
least constructive notice from the ree- 
ords of the existence of the first mort- 
gage is pat on inquiry and must ascer- 
tain whether it has been pard or not 

A mortgage on which no payment 
had been made for more than twenty 
the 


‘toacee 
mortgagee, 


years held to be 
the 


ancestors of 


food as ugainst 


owners anc second 
the 
acknowledged the debt 

Stevens v. Reeves. 


ury. 


the owners having 


U's 


nr - ‘4 
Pie maker of a promissory note 


Parties 


assigned a mortgage as collateral se 
eurity for the payment of the note. 
On a foreclosure of the mortgage by 
the assignee to collect the amount due 
on the note, held that the owner of the 
the 


The evidence of 


land could not set up defence 
of usury on the note. 
his debt is the bond and mortgage and 


Ileld that al 
though it is a general rule that if an 


not the note. further, 


mortgage |assignment of a mortgage be not abso- 


lute but merely as collateral security, 
the assignor is a necessary party to the 


snit; Miller v. Henderson, 2 Stock. 320, 


yet if no necessity appears on the face 


interest, the objection made at 


of the pleadings for making him a party 
and if does not appear that he has any 
the 
hearing that he is not a party will not 
prevail ; Woodruff v. Depne, 1 MeCart. 
168. : 

Atha v. Jewell.—Vartition Owel 
ty.—Held that the complainants were 
entitled to partition, and that their 


conduct had not been such as to dis- 
entitle them to an allowance for im- 
provements made on the land. A ref. 


erence was ordered “to ascertain and re- 
port the respective interests of the 
parties in the property, and whether a 
decree could justly and equitably be 
made by assigning to the complainants 
the part of the lot whereon the build 
invs stand, and to the defendants their 
share out of the rest of the Jand, and 
the 


the buildings stand is more than 


of the lot whereon 
the 


share of the complainants, and if so 


whether part 


what owelty should be paid by them 
to make the partition eqnitable, if that 
part be assigned to them.” 

Schaedel v. Riebolt.— Accom of 
Ghuardian.—( Prerogative Court.) Ex 


ceptions to necessaries furnished a 
ward, bemg im guardian’s family, as 
his own child. sustained ; those for ex 
penses of last sickness, ete., denied. 
Red Jacket Trive of Red Men vy. 
Hoff, —Onmaussion 
Reformation of bond by 


of seal from Treas 
urers bond 
adding seal allowed. Remedy of parties 
at law not exelusive. 
Westervelt v. Frech. 
and Surety —Iatension of 


Principal 

tine re 
lieves Surety,—Vhe bill was filed for an 
Injunction against a judgment at lew, 


recovered by the defendant, against the 
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complainant and his brother on a prom. |of time given to his brother on the 


issory note, mide by the complainant 
for the accommodation of his brother. 
This judgment was reeovered October 
5, 1877. for 82650.11 Five days af 
terwards an arrangement was mace be 
tween the defendant and the eomplain 
ant’s brother, by which the latter was 
to give the defendant's firm his cheek 
for a small amount, and his note at 
three months, endorsed by one M.S 
for $2,700, with the understanding that | 
if the cheek should be pal Loon presen 
tation after one week, and one half the 
note should be paid at maturity, and 
the other half renewed for three months 
and paid at maturity, with interest, it 
should be in satisfaction of the judg 
ment; but the judgment was “ to be 
valid and binding until the payment of 
the note and eheck The cheek was 
New notes 


were given for $2,600: one for S1L400 


paid, but the note was not 
it fwo months, inci the other for 
S1.200 at three months Phe note for 
1.200 was preci it matarity but the 
other was renewed several times. anel 
n December, LISTS. 2 | ligment was re 
In Maret 1879 exe 


enution was for the tirst time isned on 


eovered wmpon. it 
fhe Orleinai yu loment, and levied on 
the ecompliunants property, mad he then 
brought this snit) for relief on the 
rrownd that be was a surety md known 
to be sneh by the defendant when he 
rave the extension of time to the prin 
Cipal on the judyiment. The defend 
ant alleged that he did not know that 
the note was an accommodation note, 
vas snreby Ton His 
brother. but the evidence the court 


found showed that le did 


It appe ine a 


that the lbrother wus yivent when the 
exten t i rinche rich alte yards bye 

rif rthite Vleld that the (tid 
plainant was a surety and was dis 


charped trom liability by the extension 


trensurer of the 


judgment, and that the clanse in the 
agreement providing that the judgement 
should remain valid and) binding, was 
not suflicient to reserve the rights of 
the plaintiffs in the judgment against 
the surety, but only meant that the 
judgment should stand as security. It 
is an established principle that when 
the ereditor, knowing the surety to be 
such, without his assent and withont 
reserving his rights as against him, 
vives time to the principal, the surety is 
ipso facto discharged from bis lability, 
ind that too if the time be given after 
a judgement rendered agaist both upon 
the contract ; and it is also established 
that this doetrine apples when the con 
tract is that of a maker of «a negotiable 
promissory note mide for the aeeom 
modation of the endorser 

Woolsey ov. Cummings Car 
Works. In In 


soli HCY Vaste rs 


Re eeiver s. lerormnts. 
Oi CLCEPHIONS ho 
Report The reeeiver had heen the 
Insolvent company. 
Mxceptions stricken out or overruled 
Brown v. Balen. 
deed Assumption of Mortgage. The 


Rill lo re form 


bill was) filed to reform: a ceed by ox 
pinging the elanse providing for the 
isSHinption of i mortoarve ; the alleou 
tion of the complainant wis that hee 
cepted only to secure a debt, and that 
he did not know it contaimed this clanse 
and did not agree to assume the mort 
page 

Iield, Vhat it appeared from the 
proofs that the deed was absolute, and 
that the complainant accepted, know 
inc it to contain the clanse of assump 
tion and that the assumption was part 
of the consideration bill clisimissed 
with costs, 

The Mechanics National Bank vy. 
H. (. Burnett Mant. Co. et al. 
Fraudulent 


JSudyiurent Opinion by 
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the Viee Chaneellor. 1. 


which relate to the regularity of a 


Objections 


judgment at law, or to the validity of 
theinstrament apon which it is founded, 
are not relicvable in equity. 

2. The remedy for grievances of this 


character is either by application — to 


the court ino whieh the judgment 1s, 


entered, or by writ of error. 


3. A judgment at law can only be 
impeached ina writ of equity for fraud 
in its concoction, or pon 2 purely 
equitable defenee, or upon the ground 
that a good defence at Jaw has been 
lost by frand, ignorance or accident. 

4. Braud perpetrated by means of a 
judgment is entitled to no more im- 
munity than a fraud perpetrated by 
any other means. 

5. If a judgment, founded upon a 
just debt, is entered not for the par 
pose of secnring or collecting the debt, 
but for the purpose of being usedas a 
cover to protect the defendant's prop- 
erty from his other creditors, the court 
will denounce if asa fraud and set it 
aside, as it would any other fraudulent 
contrivance. 

Wilson vy. Staats, Executor.— /. 
ecution Investinents Proof of claim. : 
(Prerog. Court.) On appeal from final 


decree on exceptions to account. 
Held, Vhat under the circumstances of 
the case, an executor was justified 
in paying the funeral expenses of thy 


testator’s sister out of the residue of 


his estate, left to his son and daughter | 


for life, there being a gift over to his 
sister's child. The funeral expenses 


Meld 


further, That an investment in a second 


were regarded as necessaries. 


mortgage amounting, with the first, to 
more than two thirds of the value of 
the property, was not a proper invest- 
ment, and the exeentor is responsible 
That the land 


being insufficient security, the exeen- 


forioss which oceurred. 


tor onght to have proved bis claim on 
the bond against the estate of the 
mortgagor who was insolvent, and that 
his failure to do so made him responei- 
ble for what he would have received if 
he had proved the claim. 

The court beigg satisfied that the 
executor was not guilty of intentional 
wrong, it was Ae/d that he ought not 
to be deprived of his commissions. 

Mfe/ds further, That the commissions 
on a final account should be computed 
according to the rale laid down in 
Tucker v. Tacker, 6 Stew. 285. He is 
to be allowed commissions on the third 


or final account at the same rate at 


which they would have been allowed 


had the money on which they were 


computed constituted a part of the 
moneys accounted for in the former 
accounts. He is to be allowed commis- 
sions only once on the entire estate, 
notwithstanding the several account- 
ings, and that only at the statutory 
rates, taking all the sums together, 
and applying the statute accordingly. 
Decree reversed with costs. 
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costs of defendants in both courts, the! 
suit having been carried on by him as 
ASSIENG: 

vy. Jersey 


Opinion by 


State, Vreeland, pros 
City. (Diy 
Reed, J 


. , 
Assessine it viented Wiblt COSts 


eerhleorare 


Lyon vy. City of Elizabeth. — 7a 
ation Municipal ( OPrpovalion, ( Ypun 
ion by Van Syekel, J 


Thi lel j Whe pr Vinte 


dividuals 


property of in 


Vithiunm the tinoit of minniedpeal 


corporall ms enmtipot be subjected to the 
piymicnt of its debt exeept by tuxa 
tion. 


2. Property mused by sueh corpora 
tion in the exereise of its funetions of 
government cannot be taken in exeeu 
tion pon i pudeimen! wcvainst che cor 
porate body 

Q 9 ‘ i; fy Pee ome 

3. The taxing power ordimarily fia 


+ 


nishes the Oey mhenn i publie eorp mit 
tion possesses’ for rast the revenues 
necessary to disch urere Its Obligntons 


4. Vhe creditor 


claim by prrcernan ni. 


thie estabiish lis 
mditthen becomes 
the duty of the proper officers to pro 
vide the menns of payment out of the 
public revenues, which duty is enforce 
able by TIFRIKR Hen 

State, Akers, pros..v. The Unit 
edn. J. RMA heail 
Condemnatiou of hands Oi) 


r J ‘ 

Prans. Co. 
roads 
COPLLOPULE C)pvtyiicods Dixon, J 


Thi lid. Th s sacl] Crooe 


COPpPOraLLOn 


Vhyityer ot iilrosnel 


Mareh 6 L877. 


tLpo bore Ve 


Which ILnOrizes 


(Patapli laiws ». 45), 


such Corp yeetiol » bo condemn lands 
Swdypoinin r thei road as constructed on 
therm rier tad of w by aS | mented, ‘does not 
apply to dands which mere 1\ ady yydy ont 
side track teading from the rarlweey 
route to a frereht house 


Shallcrop vo Deats. 
Magic, J 


Opinion by 


tule to show cause discharged with) 


costs. 


State, Myer, pros., v. Arnold. 
Opinion by Reed, J. 
Action on «a bond of a justice of the 


} 


The judgment was Only for the 


Vheld, 


pence. 

sum of S36 

titled to costs. 
State, Wright, pros., v. 
Justices of Peace 


ANihachian vel Qn Ce rhioraré lo remove 


plaimtifl not en- 


Moran. 
Surisdiction 
an attachment im a yusties court 
Opinion by Depue, J 

The affidavit filed was for the sum 
Lleld, Vhrat 


of justices ol the peace in attachment 


of S19OS the jurisdiction 


enses has nob been imerensed, and is 
ict to S1LOO 
Attach 


limited hy the attachment 

Stanley vy. Chamberlin. 
ment, Opinion by Knapp, J. 

Suit on bond given by defendant in 
aftfachment on appearance under See. 
32 of the attachment act. In the or 
ional sult the plaintiff Was 74074 prossed 
and by the terms of the order the 
bondsmen were declared relered. The 
pros. was afterwards set aside and 
the suit proceeded to jadement for the 
attachment. The defend 


ant im this suit set up as a cdelence the 


O48 
plaintiff in 


order declaring the bondsmen released. 
Tleld, wo defenee beeause the order was 
improper and the court had no power 
to order a relense 

Benson v. Wolf, Adimer ef Lewis 
decd 
Opinion bry Scudder, J 


y " e , j 
Adainistrator yh pecherile bite 


An action will lie against an admin 
jistrator pe ndente dite, and the assets of 
the deeede nis estate will be b muna by 
the result. Rule discharged. 

State, Hoboken, pros., +. Town 
ship of North Bergen. 


On certiorars 


Tiawation 
Cemetery. Opinion by 
Park« is J 
The publie cemetery or burial ground 
iowned by the city of Hoboken and sit 
uate im North 


| from taxation. 


Bergen, held exempt 
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Herrick ads. Fider et al.-— Lite/. 
Opinion by Beasley, C. d. 

Held, 1. On demurrer to declaration 
for libel the words must be construed 
in the sense imputed to them by the 
plaintiff. 

2. Words having atendeney to bring 
a person into ridicule, hatred or con 
tempt are actionable if written or pub- 
lished. 


Demurrer to 
Weimar y. Fath. 


declaration overruled. 


Su Peivdn wi kur 


ecutor Pow r fo Ne //. Opinion by 
Beasley, c. o. 
Held, 1. When a will gives to the 


executors a discretionary power to sell 
thi 


ottice, the power to sell survives, and 


lands, and one 18 removed from 


ean be executed by the remaining ex 


ecuto. Several Statutes on the sub 
ject considere hand consti He | 


Ju 
Elston y. City of Burlington. 


loment below reversed. 


O fhice Ordinance Leepeal hy Finpli 
cation Opinion | y Beasley, C. J. 
Suit by a policeman for an instal 
ment of his salary. //e/d/, 1. An ap 
polmtment to ana wucceptance of amu 


nicipal office, does not constitute such 


‘ontract will obstruct a 
office. 


2. An ordinance which occupies the 


i‘ ¢ vacation 


of thie 


as 


entire field of a former one, will, as a 


general rule, 


repeal such former one by 


lu plicatl 8) 
Judgment reversed. 
Andrew vy. Deshler. 
title Priviteged 


Slander of 
Communication 
Opinion by Beasley, C. J. 

Held, ] In 


title the 124th section of 


of 


the | ractice 


actions for slander 


act is applicable, so that any meaning 
the 
be imputed to tie words 

2. In pleading iti 


that the words are false and wmialicious, 


deemed udvisauble eh plumtiff may 


uilicient to allege 


Ce noni ethane aca tes — 
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without laying a seienter, even when 
the words may have been part of a 


privileged communication. 


The results arrived at in the follow- 
ing cases were announced on behalf of 
the Chief Justice : 

Cowperthwait v. Jimeson. 
bac, 
the bill of particulars and not to the 


-Plea 
in this case as it is addressed to 
declaration 
Brown y. \. ¥. & Erie R. R 
Verdict may stand if redueed to $2,500. 
Mt. Holly Bank vy. Lippincott et 


al. Demurrer sustained. 
Witsil, adm ’r, v. Camden & At- 


lantie R. R.—Verdiet if reduced to 
$1,000 miny stand. 
Wakeman v. Apeden.,— Rule to 


show enuse discharged. 
Stephens v. Stephens.—Writ of 
error distuissed 
’alser vy. Bel. Lack. & W.R. R. 
The demurrer must be sustained. 


Sheenan v. Mayor of Jersey City. 


Limitations Municipality. Tleld, 
The Legislature has the powe! to re 
vivea debt due from a municipality 


which has become barred by the statute 
of limitations. 

Ordinary v. White. 
sustained 


Demurrer 


Meld, Vit in laying the non-pay 
ment of a distributive share, asa breach 
of an udtministrators bond, it must be 
shown that sach distributee tendered a 
refunding bond 

The State, Mayor of Eatontown, 
pros., Vv. Assessor of Eatontown 
‘Township.—By Van Syckel, J 

A tax of S500 ordered to 
by a vote taken October 5, 1880, under 


be raised 
authority of the charter of tie borough 
of Katontown, cunnot be assessed until 


the regular annual assessment is made 


in 1881. 
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MISCEL 


NOTES. | 


The Legislature has passed a bill authorizing | 
the publication of the Laws in the New Jersry 
Law Journan. ‘They will be published as soon 
as possible in supplements to the JOURNAL. 

Correcrions.—On page 66, in the note upon 
the matter of /Wstes, for December term read 
October term. On page 80, in the headnote 
to the Chancellor’s opinion, for s/mulatree, | 
read cumulative. In this case Mr. A. M. 
Hassell, as amfeus curio, handed in a brief | 


on the part of the demurrants 


LANY. 


an eximination of the justices before they are 
commissioned to act as trial justices. 

The suggestion is a good one, and the appli- 
cation of this test would no doubt have the 
effect of improving the quality of the justices’ 
courts. We trust the suggestion may be work- 
ed up into a practicable plan and that some 
test may be applied in the selection of trial 
justices throughout the State. 

The difficulty is that the examination which 
is needed 18 an examination in the law, and no 
thorough examination in this could be fairly 
applied to aiman Who Is not a lawyer. 


In small towns and in the country districts 


‘the best thing that can be done is to improve 


The following attorneys and counsellors were 
admitted at the February term of the Supreme 
Court : 

Arrorneys.—-Arthur R. Denman, Isaac T. 
Wood, Edmund B. Lanning, Walter B. Wood, | 
G. Hi. George H. 
Horsfall, R. S. Field, Francis V.o Many, Carl 
Bacot, Samuel 


sarron, John W. Young, 


Raiset, Panl Revere, John V. 
H. MeGill, Ro S. Hudspath, DeWitt Van Bus- 
kirk, John J. Crandall, fF. FL Hogate, D. A. 
Spiro, Thomas H. Kelly, A. Stephany, RK. S. | 
Bartine, S. H. D. 
George Tolmes, Cummins ©. 
EF. Conklin, John J. Van Nest, 
Youngblood, Daniel B. English. 

CounseLLors.— Franklin B. Lewis, Freder- 
ick C. Marsh, Wallace M. Seudder, Samuel FE. 
Perry, John G. Hlowell, Lambert L. Howell, 
William Prall, J. Willian Morgan, John Fran- 
cis Cahill, Bayard Stockton, 


Hoffinan, James S. Erwin, 
Cooper, Jas. 


Martin J. 


JUSTICES’ COURTS. 


Mr. ‘Thomas Aldridge, an excellent justice of 
the peace in Hudson county, referring to. the 
article upon justices courts in the February 
number of the JourNnan, calls our attention to 
a circular letter written by him showing the 
cost of the District Courts and suyyesting rea- 
sons Why the District Courts’ act should be re 
pealed. He says the article does not, im lis 
opinion, reach the point, and suggests that for 
the purpose of raising “the standard’ which 
the justices should attain, anmnendment should 


be made to the small causes act, providing for 


the quality of the justices, but this does not 


affect the question whether there is not some- 


| thing better to be done in the larve cities. The 


only possible excuse for entrusting the decis- 
ion Of any question of law, however small the 
amount involved, to a judge without knowl- 
edve of the law, is the saving of expense. It 
is poor economy Which results in the failure of 
justice or the lowering of the dignity of the 
law, but the expense is made the chief argu- 
ment against the District Courts. It is to this 
that Mr. Aldridge especially directs his argu- 
ment. He presents a formidable table of tiv- 
ures showing that the cost of the District 
Courts of the State from the beginning to Jan- 
vary 1, TS8l, has been S125,702.04. This 
covers a period of seven years for the Newark 
Courts and three years for most of the others. 
Our own opinion is that even this sum is not 
too much to pay for the edvantages gained, 
but, without arguing the question now, we will 
only say that the estimate takes no account of 
the vreat saving which has been made to the 
counties and to litigants in lessening the num 


ber of appeals to the court of common pleas. 


HON. ALEXANDER WURTS. 


The Thon. 


judges of the Hunterdou county courts, died 


Alexander Wurts, one of the 


on Wednesday, Peb. 16, after a brief illness. Un 
ostentatious, never seeking office, but frequent- 
ly refusing it, pure minded, courteous to ey 
ery one on all ocensions, extremely kind to 


younger members of the bar, thorough in’ the 
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principles as well as the practice of his pro-) Cadwalader, — of the United States District 


fessio | \ Christian who never swerved | Court, has been affixed to the walls of the 
in his faith im the things unseen and ete rritl United State Court, at Phiidivcde podaice It is the 
His loss One Tn Whilet thre Whole State. and tribute of the bar to th HeTHOPY of the decens 
hot Lavtte tils ! Tive Comers S COTLCE rued ed dricl ‘ 

\l Wiurts bear » Fhlandes Mlorri 
count WN. J... on 1799 His father was Jdobkn Died, on February PS. PSs, Mary Stockton, 
Wirt Iron i fact f that ounty vife of Mercer Beasley y ind daughter of 
Att | t | firth linea u { Robert FL Stockton 
‘ \ Wits ou | ent to 


Philadel] {prepared himself for Colley NOTES OF EXCHANGES 


ee. . 1] then 17 The American Law heegister for February 
1! t i to Ph leedyy} ned cont the first part of prin ypoe ron Contempt 
{ f | it ti) ‘ ti of Court Iwo C] COry — Citse from New 
Ii th \\ ter of TSTO he Jersey. Leartl 1 hn Ad Cusper s Wislher 
Lo owith ret by John Eh. Stewart, and the cise 
lrniitted in the of State ve Spauild Supreme Court of Kan 
i] teal 7 7 { Vittea careful tote ty Hlerary Wade Rovers 
| t New J \ the Disqualification of Jurors from the 
. Sool { “o> expre 1O0n Or tormatiol Of Opinions 
if 


I : t “ The America Lisw Review tor February 


( t vad ! concludes the article on Bedinetield’s Case 
~ { Declarations as a part of the res gesta and 
‘ nit prutp? qn Deviation hy Simon 
| State Co (rreenleaf Croswell, anda note on Mortgages 
\ of future pers« nal propert by S. TT. Doug 
| i] 
| 1] 
| ‘ | , ry ‘ fej an first tober of the Cunadian Law 
| t al / bpeared } It conti urti- 
| thie 4 on the Ia of Allegiance in Canada 
\\ dont wstion, Do power to sell im- 
pu power to Mori pvape vith editorial notes 
Latbstracts of cee ! The ipp arance of 
th } ! 7 ‘ ! attractive and the 
. > ! | 
( ! hia Leeve for February 
( t 4 t} “+ { \] cont rt one pucdue | itate hick 
‘ | Silpret ( int vio wa 
! 1 tora t Now Porse 
~ {hye \i fay A titrixé | i il fifteenth vol 
| ' rid Jann ith a change in editors: the 
II f ny rt enerad edito wow A Albert Boo Cums 
‘ i ’ 
) ' » Mi Nevclivence as effected by custom, is the 
( |; ‘ | rit r novel tithe of noarticle in the Cvatral 
i ‘ hua / / tl for Febru , 
| 
i Lhe ti Law Journal for hebruary i) 
quote vith approval article in the Pebru 
Te TY ny the wry niniber of the Neg Jensny LAw JOURNAL 


Ae POU WY elotthe late Judge John upon the importance of adopting a code and 


ht 




















uniting the courts of law and equity, and men 
tions the fact that the editor was careful to sis 


that he does not wholly nvree with these views, 


and cites abso the editor hote Upon equitable 


defences to common law suits 


The Weehly Tri lara, of Trenton, 
has furnished a 
count of the proceedin Of the Lecishiture, 
and contains many thoughtfial articles on legal 
subjects and reports of cn Hoatdl the court 
in ‘Trento Both the artreles said the reports 


are evidently written by a lawyer 


NEW BOOKS. 


New Jensey Law Rerors Vol. XE 135 
Vroom, part li Trenton, Neo paso 
This part of Is Vroom contains the deetsion 

of the Supreme Court at th June Perm and 

some Of those of the Court of Errors The 

Supreme Court cx eccupy an unusnally bares 

Mitiny of the 


Spree for the cise of one tern 


Opinions are lon mad thee porter has taken 
pains to print thie Ports and Cisse of counsel 
on both stdes ta ail th portant case in 


which the briefs could be obtained Phis adds 
greatly te thie vitltic of thre re jy rt 


These New Jersey Law Reports scem on 
! 


COPEP RAPT threonine at raipuerthadl ve can with 
those of other State to 1» uel Interest 
ree nid iaportiant Phi pects discussed 
ViLTIOUNS © the ert enerall nvolve some prin 
ciple of liw, the «lf 1 jon r learned brick 
thorouch and there ai \ y few cise Which 
CONTA bere ctbestror ol tare 
fn this number there i in exdhwmustive di 
cussion Of the diemiun OF the phase er po 
facto law ny Sytuate Vloor j? "ys 
A Treatise on rit Jens on OF Cor 
In two volte I) binvas hipped tl 
itself, by J ¢ \] Volume J tal 
ing, Part 1 tileriened Pray tyole Perit 
IT, Specie Ore tL dtrrisdietio st 


Paul: West Publishi ( [Sst 
Jurisdiction ms ne ' thyect oon whieh 


} ‘ 


ood book cian doe yriibern tile the orcluneary 


manner of conipiting be brvcol To collect 
eases aid (giote the option ot] chore would 
be only tos the contteie Phe puodves oft 

use ticdefinite: ¢ Presslo aun Jithe reaelbn 

weorrect pudgament, Geib to exper thie surbotde 
distinetions between  jurisdiettonm and riche 
decision The subject needs the best efforts 


of ao nmnoof strome. clear thowoht and del 


cate power of analysis and discrimination 
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| The book should be short, and directed only 
to the ‘ ence and ole mentary prin ple of 
jurisdiction If it vo beyond that, it must 
mnelude the whole liw 
The book before us attempts too much wd 
does not accomplish the one thing for which 
sneha hook i Vitntle d { nicdey thie hie id of 
pecie original jurisdictions, if give ketch 


of the whole body of thie linw comenon ta 


equity achiotralty ana protete vod iueh 
miore be if Oats i | Geil ‘ th the ele 
mentary primeiples it fails too t tis fire 
tory boast hie 0 miportont topie im the 
Whole ibject as the definition of jurisdietion 


vhieh contain ore 


bere. too thie en 

nor the decisions of the 4 rts of Appeal of 
New York and the United Staite Stipereine 
Court in the miueh discussed « of La 
Benediet. or the retark of Lord Penzanee 
im Mivehioedite 

Phe practical and hey leo the | 
ject is pret this hiv treated Phiey t 
useful chapters on j li no odete hed 
bey vatbree ‘ | vi boeon t ] Lic 
tron bes p Tt wl th like | ‘ 
little orcde | ri hy ! red 
the style is carele cred tried ty | , 
to * purisdiction eter real | tlrrs the 
muthor the diffed } 
has prevailed | corny ve { 
We thind hie ! } brut 

id ft ob rl re f | 
prone t hoot at t 1 1 ! a) oft 


\n | Ost » R 
I> ' i 
hil I | 
a / } / hoses at ¢ lt \ " 
niototion i / | | f 
Camden, N. Burl ton, N. J. | te 
i) ‘e P e VEcareel [Sst 
Ir. Best's « 7) { 
i tresitine ry tot bhespote ' thre | t 
ofad | It 1 4] 
th in ed ! , 


ly before the mind in conercte ft Vin.‘ 


( cnddaadl hiss sek it ! threaiul 

hasat Loser Padil el a 
presunipt aril ot bie fo} tel 
the words of il t bite ote ‘ 

fully writt 

Tovnd threes re brett taest Prictly il { tt 7. 
the purpose of the text mor ifticienthy 
nected to rmrarke a treatise ty themmselyve Whe 


word viet he thru the tden of thre tert liave 


Mtoo often) formed the subject of the note 
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which then become an impertinence to the 


text and are in danger of being 


want of connection among themselves 


Crandall has evidently made a careful study 


of pleading and his notes on 


might be studied to great advantage 
that 


members of the bar who think 


particul irs and specifications of defences are 


the only forms of pleading they need to be 


familiar with 


We are very sorry the printing of the book | 


was entrusted to a printer wholly ignorant of | 


legal terms, and without much 
Own art 
book to tind abstruse spelt with 


sumpsit without a p 


A LEGAL LAY 


{Cushing v. Blake, 2 Stew. 309. and on appe 


23 Stew. 6890 


Sir Marmaduke abeut to wed. 


Some protitabls lands conveyve 


In trust nnto Antonio 


To hold them for his spouss 


To give nnto her s parate nse 


Their issnes and emoluimne 


Sir Marmaduke w d. but lo 
I ly of | ( declined 

And died possessed of all he 
But f+ } he he} d 

Sir Marmaduke now tiled a bill 


And the Chancellor held in his decree, 
Phe estate of Mrs. Marmaduke 


An equitable one in fee 
[ & trust w ever te j net 
\ ist executor 0 
I} sHoelie & irects 


It prejudices the reader 


And on appeal, the court above 
Affirmed the Chancellor's decree, 
And so Sir Marmaduke obtained 
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